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QUESTION PRESENTED 

Section 22-903 of the D.C. Code states that any person 
who shall wilfully neglect to provide for his wife, or any 
person who shall wilfully neglect to provide for his or her 
minor children shall be deemed guilty of a misdemeanor. 
Appellant was indicted in two counts, one charging neglect 
of his wife, and the other neglect of his minor children. 
After entering a plea of guilty to both counts, appellant was 
given a one year consecutive sentence on each count, and 
then placed on probation, which probation was subsequently 
violated and revoked. 

Therefore, in the opinion of appellee, the following ques¬ 
tion is presented: 

1. Does Section 22-903 set out two separate and distinct 
offenses for which consecutive sentences may be imposed? 
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counterstatement of the case 

On September 21, 1954 a two count indictment was re- 
I turned against appellant charging him in Count One with 
the wilful neglect of his wife, and in Count Two with the 
wilful neglect of his five named minor children, both in 
violation of District of Columbia Code § 22-903 (R. 1). On 
November 5, 1954 appellant, while represented by counsel, 
entered a plea of guilty to the indictment (R. 2), and on 
January 21, 1955 he was given a sentence of one year im¬ 
prisonment on each count to run consecutively, which 
sentence was suspended and appellant placed on probation 
for a period of two years (R. 3). Probation was revoked 
on August 18, 1955 and appellant was committed because 
of his failure to comply with the terms of his probation 
(R. 6). On June 13,1956 the court denied appellant’s mo¬ 
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tion for relief under 28 U.S.C. §2255 (R. 9), but granted him 
leave to appeal therefrom in forma pauperis on June 27, 
1956 (R. 14). 

STATUTE INVOLVED 

District of Columbia Code §22-903 (1951 Ed., Supp. IV) 
provides; 

Wilful neglect or refusaf to support wife or minor 
child—Punishment—Order of allowance—Recognizance 
—Trial under original charge.—Any person in the Dis¬ 
trict of Columbia who shall, without just cause, desert 
or wilfully neglect or refuse to provide for the support 
and maintenance of his wife in destitute or necessitous 
circumstances, or any person who shall, without just ex¬ 
cuse, desert or wilfully neglect or refuse to provide for 
the support and maintenance of his or her minor chil¬ 
dren under the age of sixteen years in destitute or 
necessitous circumstances, shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be 
punished by a fine of not more than $500 or by imprison¬ 
ment in the workhouse of the District of Columbia for 
not more than twelve months, or by both such fine and 
imprisonment; and should a fine be imposed it may be 
directed by the conrt to be paid in whole or in part to 
the wife or to the guardian or custodian of the minor 
child or children; Provided, That before the trial, with 
the consent of the defendant, or after conviction, in¬ 
stead of imposing the punishment hereinbefore pro¬ 
vided, or in addition thereto, the court in its discretion, 
having regard to the circumstances and to the financial 
ability or earning capacity of the defendant, shall have 
the power to make an order, which shall be subject 
to change by it from time to time as circumstances may 
require, directing the defendant to pay a certain sum 
weekly for the space of one year to the wife, or to the 
guardian or custodian of the minor child or children, 
or to an organization or individual approved by the 
court as trustee, and to release the defendant from cus- 
today on probation for the space of one year upon his 
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or her entering into a recognizance, with or without 
sureties, in such sum as the court may direct The con¬ 
dition of the recognizance shall be such that if the de¬ 
fendant shall make his or her personal appearance in 
court whenever ordered to do so within the year, and 
shall further comply with the terms of the order and 
of any subsequent modification thereof, then the recog¬ 
nizance shall be void, otherwise of full force and effect. 

If the court be satisfied by information and due proof, 
under oath, that at any time during the year the de¬ 
fendant has violated the terms of such order, it may 
forthwith proceed with the trial of the defendant under 
the original charge, or sentence him under the original 
conviction, or enforce the original sentence, as the case 
may be. In case of forfeiture of a recognizance and 
enforcement thereof by execution, the sum recovered 
may, in the discretion of the court, be paid in whole or 
in part to the wife or to the guardian or custodian of 
the minor child or children. The juvenile court of the 
District of Columbia is hereby given concurrent juris¬ 
diction with the United States District Court for the 
District of Columbia in all cases arising under this 
section. 

SUMMARY OP ARGUMENT 

Where the statute in issue sets out two offenses in sepa¬ 
rate clauses, joined by the disjunctive conjunction “or”, it 
is clear that Congress intended to set out two separate and 
distinct crimes which may be punished as such. 

ARGUMENT 

I 

Section § 22-903 of the D.C. Code Sets Out Two Offenses 

The bare, narrow question presented by this appeal is 
whether Section 22-903 sets out two crimes, or merely one. 
This is a question of statutory construction to which Chief 
Justice Marshall’s statement that “Where the mind labors 
to discover the design of the legislature, it seizes every- 
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tiling from which aid can be derived” 1 seems apropos. 
There are myriad rules governing statutory interpretation, 
depending upon the type of statute involved. Athough Sec¬ 
tion 903 is a criminal statute, it is also remedial in nature 
and thus should be liberally construed. 2 That it is remedial 
becomes apparent from both the language of the statute and 
the history of such statutes generally.* The legislative 
history shows that the bill (H.E. 14515) of which Section 
903 is a part, was drawn by the Board of Associated Char¬ 
ities and presented to the District of Columbia Commis¬ 
sioners. The following excerpt from the Congressional 
Record of March 15, 1906, at page 3851 indicates that the 
bill was passed as an endeavor to shift the burden of sup¬ 
porting dependent wives and children from public charities 
to the responsible husband in the case of afflicted wives, 
and to either or both parents in the case of afflicted minor 
children: 

41 Mr. Gallinger. As stated in a communication from 
the District Commissioners to us— 

4 The bill was prepared and presented to the Com¬ 
missioners by the Board of Managers of the Asso¬ 
ciated Charities and has the approval of the Com¬ 
missioners, the corporation counsel, and other officials 
who would have to do with its enforcement in case it 
should become a law.’ 

There are in the District, I understand, an extraor¬ 
dinary number of cases of abandonment of dependent 
wives and children, and the Associated Charities which 
is doing a remarkable work here by voluntary contribu¬ 
tions, has taken up this matter and has urged it upon me 
personally for several years.” 


1 United States v. Fisher, 2 Cranch 358, 386 (1805). 

2 Scarborough v. Atlantic Coast Line R. Co., 178 F. 2d 253, 258 
(4th Cir. 1949). 

* “This is a statute providing relief and punishment for the omis¬ 
sion of a duty as distinguished from puishment for the commission 
of an illegal act.” Allred v. State, 228 P, 7§8 (1924). 
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This history clearly indicates that the statute in question 
was conceived and born in the minds of a charitable organ¬ 
ization, not a law enforcement agency. It sought to hold 
the husband responsible for the support of his wife, and 
parents for the support of their children. 4 The penalties 
provided for are to enforce the derelict husband or parent, 
rather than to punish him. This purpose is further em¬ 
phasized by the very wording of the statute, which provides 
that if a fine is imposed, the court may direct that it be paid 
to the wife or to the guardian of the minor child. The 
court is also given authority to direct the wayward defend¬ 
ant to pay a certain sum weekly to the wife or child, and 
such payments may be modified as circumstances change 
since the court is given a continuing supervisory power. 
There is also a provision in the Code, §22-905, that should 
a person be sentenced to imprisonment under §22-903 his 
family is to receive fifty cents per day from the D. C. Gov¬ 
ernment. Manifestly by intent and purpose the statute is 
remedial and should be construed as liberally as possible to 
carry out its aims. 

Although the present statute has been on the books since 
1906 it has not been the subject of any written opinion so 
far as the present question is concerned. However, it is the 
Government’s position that the plain meaning of the statute, 
the evil it sought to remedy, and the interpretation given 
similar wording in other statutes all indicate that two sepa¬ 
rate and distinct crimes, one by a husband against his 
wife and another by either parent against their children, 
are set out and may be punished as such. 

The correct grammatical reading of the statute is an aid 
in determining its meaning, 5 and resort may be had to 
punctuation. • In reading the statute it will be seen that the 

4 “The object of the statute was to compel the husband, if he 
were able to do so, to support his wife and children”. State v. 
Gillmore, 88 Kan. 835, 129 P. 1123, 1126, in speaking of a similar 
statute. 

5 Joy v. Louis, 138 U.S. 1, 32 (1891). 

* Linkins v. Protestant Episcopal Cathedral, 87 U.S. App. D.C. 
351,187 F. 2d 357 (1950). 
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disjunctive conjunction “or” preceded by a comma, sepa¬ 
rates two clauses, each of which has its own subject, t.e., 
the words “any person who” are repeated in each clause. 
This is in contrast to other sections of the criminal code in 
which the word “or” merely separates single words or in 
some cases phrases. The robbery provision, §22-2901, is 
such a statute and the word “or” separate various words 
and phrases descriptive of robbery. In such a statute there 
is merely one crime by one person against one other person, 
although alternative methods of perpetrating the crime are 
set out. But when Congress writes a statute saying that 
if any person does act A, or if any person does act B, he 
shall be imprisoned up to one year, there is no sound rea¬ 
son for saying that when a person does both act A and B 
(against different persons) he has committed only one crime. 
Under the wording of our statute a husband may be prose¬ 
cuted for failure to provide for his wife, for his child, or 
both, and a wife may also be prosecuted for failure to pro¬ 
vide for her children. In addition, a father who, by divorce, 
has been relieved of the duty of providing for his wife may 
still be prosecuted for failure to provide for his children 
even though they may be in the mother’s custody. 7 

7 In Dyer v. State, 52 P.2d 1080, 1082 (Okl. 1935) this con¬ 
tinuing duty to provide for a child living with the divorced mother 
was stated as follows: 

“The obligation of parents to support their offspring rests 
upon an entirely different foundation from that upon which 
the law bases the duty of the husband to support his wife. 
That obligation is at once legal and natural. It springs as 
necessarily from the law as from the primal instincts of 
human nature. Its consistent enforcement is equally essen¬ 
tial to the well-being of the state, the morals of the community, 
and the development of the individual. Prolonged childhood 
is a condition of civilization as well as a product of conscience. 
The child, helpless in extreme infancy and required in the 
maturer years of its minority to obey the reciprocal duty of 
serving its parents, is not to be deprived of its natural and 
legal right of protection and support by its father, because of 
any family quarrel or of any agreement between husband and 
wife. It is not a party to divorce proceedings. It is not 
barred as to its rights by any decree therein. McAllen v. 
McAllen, 97 Minn. 76, 77 106 N.W. 100.” 
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In Rapeer v. Colpoys, 66 App. D.C. 216, 219, 85 F.2d 715 
(1936) this Court was considering the local maintenance 
statute 8 which provided in part: 

Whenever any husband shall fail or refuse to main¬ 
tain his wife and minor children . . .” (Emphasis sup¬ 
plied). 

There the appellees contended that this language set out two 
separate and distinct classes of persons who could maintain 
the suit—the wife or the minor children. In rejecting this 
argument this Court said: 

“. . . If the statute had been drafted to read: 
4 Whenever any husband shall fail or refuse to main¬ 
tain his wife or any father his minor children etc.,’ 
... it would have the meaning for which the appellees 
contend.” (Court’s emphasis). 

The Government does not contend that the decision in the 
Rapeer case is directly applicable to the instant appeal, but 
the above quoted language is certainly helpful as a guide to 
construing the language of Section 903 since the latter fol¬ 
lows closely the form this Court suggested when the leg¬ 
islature desires to set out two separate and distinct causes 
of action in a civil suit, or, as we contend, two separate 
crimes in a criminal statute. Had Congress intended to 
set out but a single criminal act it would be only reason¬ 
able to assume that the word “and” instead of “or” would 
have been used. As further indication of its intent Con¬ 
gress defined the two crimes in separate clauses. 

The present problem is not without precedent in several 
of the state courts. In Williams v. State , 232 S.W. 507, 508 
(Tex. Ct. App. 1921), the court had the following to say: 

“In misdemeanor cases the state may charge separate 
and distinct offenses in different counts, and in the 
instant case it is unquestionably true that the charge 
in one count of desertion of appellant’s wife was a sepa- 


8 Section 75 of Title 14 of the District of Columbia Code, 1929, 
31 Stat. 1346, §980. 
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rate and distinct offense from that charged in the 
second connt, which was his desertion of his child/ * 

Also see State v. Rector, 43 S.E. 2d 821 (Sup.Ct.W.Va. 1947) 
in which the court discusses a two count indictment charg¬ 
ing separately desertion of the wife and desertion of the 
child. The issue of whether they constituted separate and 
distinct offenses did not arise in Rector, but in its opinion 
the court’s discussion would indicate that the two offenses 
are separate. 

In State v. Caldwell, 67 S.E. 2d 421, 422 (Sup.Ct. S.C. 
1951) the court was dealing with the following South Caro¬ 
lina statute, as quoted by the court: 

“Any able-bodied man or a man capable of earning or 
making a livelihood who shall, without just cause or 
excuse, abandon or fail to supply the actual necessaries 
of life to his wife or to his minor, unmarried child or 
children dependent upon him, shall be deemed guilty 
of a misdemeanor ...” 

In rejecting the defendant’s argument that the one-count 
indictment was duplicitous since it charged abandonment of 
both wife and child, the court said: 

“It is clear to our minds that there is but one offense in¬ 
tended to be legislated against by this statute, to wit, 
the failure of an able-bodied man or a man capable of 
earning or making a livelihood, who, without just cause 
or excuse, abandons or fails to support his wife, or if 
there be a minor, unmarried child or children, fails 
to support such child or children, or both his wife and 
minor unmarried child or children.” 

Thus it is clear that when a legislature desires to write a 
statute to cover alternate ways to commit but a single of¬ 
fense, they may do so as the South Carolina legislature did 
by joining two alterative phrases by the conjunction “or”. 
Likewise, it seems logical to assume that when the law mak¬ 
ers write a statute in the form of Section 22-903, by join- 


ing two separate clauses with the disjuncture “or”, they 
intended to make two separate offenses. 

It is beyond question that the one transaction may con¬ 
stitute separate offenses. Ebeling v. Morgan, 237 U.S. 625, 
629 (1915); Albrecht v. United States, 273 U.S. 1,11 (1927). 
It would have been perfectly proper for Congress to have 
punished non-support of a wife in one section of the Code, 
and in another section to have punished non-support of 
minor children. The fact that both prohibitions are in one 
comprehensive statute is no reason to hold that only one 
crime may be punished even though two separate acts take 
place. 

By long-established * and constantly followed tests 10 dis¬ 
tinct and separate crimes occur if each one requires an ele¬ 
ment of proof not necessary to the other. Applying this 
test to Section 903 it will be seen that the first clause makes 
a husband in the District of Columbia liable if he neglects 
his wife, while the second clause makes any person liable 
who neglects his or her minor child. Thus a mother could 
be indicted for failure to support her child, or a husband- 
father could be liable for the non-support of his children 
even though he may be caring for his wife. 

As pointed out above, the purpose of Section 903 was to 
give the courts power to compel a man to support his wife, 
and parents their children, so that such people would not 
become charges on the city or its charities. As the burden 
of support becomes greater where a couple has a child it is 
only reasonable to give the courts greater powers to compel 
the father to support both wife and child. Such greater 
power is given the courts by the threat of two sentences, 
rather than one. u 


•Morey v. Commonwealth, 108 Mass. 433 (1871). 

10 Morgan v. Devine, 237 U.S. 632, 641 (1915); Green v. United 
States, — U.S. App. D.C. —, — F.2d — (No. 12,809, decided June 
28, 1956). 

u State v. Moran, 121 Atl. 277, 279 (Conn. 1923). 
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CONCLUSION 

Wherefore, it is respectfully submitted that the action 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney, 
Lewis Carroll, 

Harold J. Rogers, 

E. Tillman Stirling, 
Assistant United States Attorneys. 
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